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adopted by our Federal Courts 19 and the same results have 
been reached in the decisions where the economic conditions 
are similar. 

Thus it has been held by a number of State courts that con- 
cessions may 20 be made to secure competitive business, even 
if discrimination is involved, though the better and prevalent 21 
rule is contra. Cartage may be accesorial service furnished 
free to some and denied to others. 22 Competition may law- 
fully be considered where it is not the only element of differ- 
ence between the shippers. 23 So, as in the principal case, a 
rebate may lawfully be allowed as consideration for a con- 
tract, 24 or as remuneration for services, 25 or a difference in 
the method of shipment. 26 Some doubt is cast upon the ability 
of the carrier to purchase property in consideration of pros- 
pective freight rates 27 and the payment for transportation in 
anything other than currency. 



Contracts Impossible of Performance. 

The facts that make an agreement impossible of performance 
may have existed (1) at the time the contract was made, or (2) 
they may have arisen subsequent to the formation of the con- 
tract, but before its performance. 

An example of the first class arises where a certain cargo 
of goods, supposed to be at sea, is bought, and at the time of 



"Interstate Com. v. Louisville R. R., 73 Fed. 409 (1896) ; Tex. & 
Pac. R. R. v. Interestate C, 162 U. S. 197, 222 (1896) ; Interstate Com. 
v. B. & O. R. R., 145 U. S. 263 (1892). 

"Johnson v. R. R., 16 Fla. 623; 26 Amer. Rep. 731 (1878) ; Lough v. 
Outerbridge, 143 N. Y. 271 ; 42 Amer. St. Rep. 712 (1894). 

21 Wight v. U. S., 167 U. S. 512 (1897) ; Messenger v. P. R. R., 36 
N. J. L. 407 ; 37 N. J. L. 531 (1874). 

a I. C. C. v. Detroit R. R., 167 U. S. 633 (1897) ; 4 Elliot on Rail- 
roads, sec. 1678. 

"I. C. C. v. Ala. Midland, 168 U. S. 144 (1897) ; Louisville R. R. v. 
Behlmer, 175 U. S. 648 (1900) ; East. Tenn. R. R. v. /. C. C, 181 U. S. 
1 (1901). 

"Root v. Long Island R. R., 4 L. R A. 331 (1889). 

"Chicago & Alton R. R. v. U. S., 156 Fed. 558 (1907). 

* Penn. Ref. Co. v. R. R., 208 U. S. 208 (1908). 

" Weleetka Co. v. Fort Smith R. R., 12 I. C. C. Rep. 503 (1907). See 
Drinker's The Interstate Commerce Act, chap, x to xix. 
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the sale of the cargo is not in existence. 1 Or where an agree- 
ment is based on the existence of a certain judgment which 
does not exist. 2 

The general rule in such cases is that the contract is void on 
the ground of mistake, both parties having contracted on the 
assumption of the existence of the subject matter. So if the 
purchase price had been paid, it could be recovered. 

An example of the second class arises where there is a con- 
tract to sell specified goods, and before completion of the con- 
tract the goods are destroyed without the fault of either party. 3 
Or where an act of the Legislature passed subsequent to the 
agreement prevents performance. 4 Or where a contract for 
personal service is made and the promissor dies before per- 
formance. 6 

It is to cases of this class that the rules relating to impossi- 
bility apply. 

In cases of this class the parties might have made either of 
two kinds of contracts, (i) That the promisor would abso- 
lutely assume the obligation. (2) That the parties intended 
the performance of the contract to depend, respectively, on 
the law remaining unchanged, and the subject-matter, or the 
promisor himself, continuing in existence. 

If the first, then impossibility, clearly, would be no defense. 
If the second, it should be. Which kind of agreement was 
in fact entered into, is a question of construction. 

In early times the agreement was construed very strictly 
against the promisor "because he might have provided against 
it by his contract." 8 

The modern tendency seems to be towards a more lenient 
construction. More regard is paid to what must have been 
the intention of the parties. Thus, in the recent case of the 
Martin Emerich Outfitting Co. v. Siegel, Cooper Co., 7 the 
defendant, who operated a department store, agreed to allow 
the plaintiff to occupy the third floor to conduct his furniture 
department for the mutual benefit of both parties, the agree- 
ment to continue for five years. After the commencement of 



1 Couturier v. Hastie, 5 H. of L. C. 673 (1856). 
'Gibson v. Pelkie, 37 Mich. 380 (1877). 
'Dexter v. Norton, 47 N. Y. 62 (1871). 
' Baily v. De Crespigny, L. R. 4 Q. B. 180 (1869). 
''Marvel v. Phillips, 162 Mass. 399 (1894) ; Dickinson v. Calahan, 19 
Pa. 227 (1852). 

' Paradine v. Jane, Aleyn, 26. 
'86N. E. 1104 (Illinois). 
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this period, the building was accidentally destroyed by fire. It 
was held that the agreement did not constitute a lease, but as 
it concerned the occupation of a certain space, the destruction 
of that space discharged the defendant from any further obli- 
gation. 

Taylor v. Caldwell* seems to be the first case that departed 
from the strict rule. 9 In this case it was held that the destruc- 
tion of a music hall between the date of a contract for its hire 
and the date fixed for its use, discharged the contract. The 
Court said that where from the nature of the contract it 
appears that the parties must from the beginning have known 
that it could not be fulfilled unless some specified thing con- 
tinued to exist, so that they must have contemplated such con- 
tinuing existence as the foundation of what was to be done, 
the contract is to be construed as subject to an implied condi- 
tion, that the parties shall be excused if performance is pre- 
vented by the destruction of the thing without the fault of 
either party. 

The Court here, then, apparently read in an unexpressed 
condition in order to carry out the intention of the parties. 

This view has been adopted in this country. Thus, where 
the performance of a contract was prevented by the action of 
the state, it was held that "this result was within the contem- 
plation of the parties, and must be deemed an unexpressed 
condition of their agreement." 10 And in another case: "We 
think that as both parties had in view the contingency, * * * 
it was an implied part of their contract." 11 

Under this view on the performance becoming impossible, 
the contract should be regarded as rescinded ab initio. So if 
in a contract for the sale of goods, the purchase money has 
been paid and the goods are subsequently destroyed, but before 
the title has passed to the purchaser, the purchase money can 
be recovered. 12 Or if work has been done under a contract, 
but complete performance is prevented, the value of the work 
can be recovered. 18 

In England a different view is taken. Performance is ex- 
cused, not because of any unexpressed condition which the 



8 3 B. & S. 824 (1863). 

9 Paradine v. Jane was recognized as the law in England in Hall v. 
Wright, E., B. & E. 746, 789, 791 (1859). 

10 People v. Insurance Co., 91 N. Y. 179. 
^Dolan v. Rogers, 149 N. Y. 492 (1896). 
"Kelly v. Bliss, 54 Wise. 187 (1882). 
"Dolan v. Rogers, 149 N. Y. 492, 
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parties had in mind, but because the event which renders the 
performance impossible was not in the minds of the parties 
when the contract was made, and therefore is not within the 
contract." 

So if the event rendering performance impossible is one 
which probably was in the contemplation of the parties, as con- 
trary winds in a charter party, then impossibility is no excuse, 
for the parties must have intended to include it in the con- 
tract, and the Court will not read in a condition that is not 
there. 16 

The consequence resulting from this view is well illustrated 
by a series of cases that arose out of contracts made in view 
of the ceremonies contemplated at the time of the coronation 
of 1902, and frustrated by the King's illness. It was held, that 
a contract to hire a room to see a procession was discharged 
on the procession not taking place. 10 Both parties were re- 
lieved from any obligation. The price agreed upon could not 
be recovered, nor could the other party demand the use of the 
rooms for that day. But where money was actually paid over 
for a seat in a grandstand, the money could not be recovered 
on the procession being called off. 17 The contract is not re- 
scinded ab initio, but the further performance merely excused. 
And, therefore, if the money was due before the procession 
was called off, but not paid, it can be recovered. 18 

There are, then, two views; first, that the defense of im- 
possibility is based on a condition implied in fact, and, the 
condition failing, the contract is rendered void ab initio and 
the money can be recovered. Second, that the event which 
happened was not within the contract, so performance is ex- 
cused on either side, but anything done under the contract is 
valid. 

It is submitted that the second view is the better, since it 
conforms more nearly with the actual facts. 



14 "It is on this principle that the act of God is in some cases said 
to excuse the breach of a contract." Baily v. De Crespigny, L. R. 4 Q. 
B. at p. 185. Pollock defines an act of God as, "An event which, as 
between the parties and for the purpose of the matter in hand, cannot 
be definitely foreseen or controlled." Walds Pol. on Contracts, page 535 
(3rd ed.) 

" See Blakely v. Mutter, 1903, 2KB. 760, per Wills, J. 

15 Krell v. Henry, 1903, 2KB. 740. 

" Blakely v. Mutter, 1903, 2 K B. 760; Clark v. Lindsay, 88 L. T. 198. 
18 Chandler v. Webster, 1904, 1 K B. 493. 



